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ost Turks agree that their
current constitution — writ-
ten in 1982 by the generals
who had seized power on
September 12, 1980 — is too authoritar-
ian, statist and tutelary. Thus, it needs to
be replaced by a more democratic one that
reflects Turkey’s new political maturity
and promotes greater civil liberties. Such
a document would befit a candidate for
European Union accession while also
contributing to a solution to the long-
festering Kurdish problem.' As the latest
(2011) EU Progress Report on Turkey’s
accession candidacy put it: “A new Con-
stitution would cement the stability of
institutions guaranteeing democracy, the
rule of law, human rights and respect for
and protection of minorities and address
long-standing problems, including the
Kurdish issue.”” Indeed, the ruling Justice
and Development Party (AKP) govern-
ment of Prime Minister Recep Tayyip
Erdogan, promised that, following its tre-
mendous victory in the national elections
held on June 12, 2011, it would renew its
efforts to draft such a constitution with the
broadest possible participation of all other
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political parties and civil society. (Earlier
efforts to draft a new constitution follow-
ing the AKP’s 2007 electoral victory were
dropped in 2008, as will be discussed
below.) The purpose of this article is not
only to illustrate this situation, but also

to show how the continuing political and
social divisions among the AKP, opposi-
tion Kemalists, and military and Kurdish
elements probably preclude agreement on
a new constitution at this time.

THE 1982 CONSTITUTION

Most observers agree that “the primary
objective of the . . . [1982] Constitution
was to protect the state from the actions of
its citizens, rather than protecting the in-
dividual liberties from the encroachments
of the state.” (Given the internal anarchy
Turkey had fallen into by 1980, however,
such an authoritarian constitution was
understandable.*) Thus, the preamble to the
1982 constitution stresses that “no protec-
tion shall be afforded to thoughts or opin-
ions contrary to Turkish national interests,
the principle of the existence of Turkey as
an indivisible entity with its state and ter-
ritory, Turkish historical and moral values,
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or the nationalism, principles, reforms, and
modernism of Ataturk.”

The first three articles of the 1982
constitution further define this situation.
Article 1 says, “The Turkish State is a
Republic.” Article 2 describes this republic
as “a democratic, secular and social State
governed by the rule of law; bearing in
mind the concepts of public peace, na-
tional solidarity and justice . . . loyal to the
nationalism of Ataturk, and based on the
fundamental tenets set forth in the Pre-
amble.” Article 3 declares that “the Turk-
ish State, with its territory and nation, is an
indivisible entity. Its language is Turkish.
Its flag . . . is composed of a white crescent
and star on a red background. Its national
anthem is the Independence March. Its
capital city is Ankara.” Article 4 then seeks
to lock these provisions in perpetuity by
declaring that the first three articles “shall
not be amended, nor shall their amendment
be proposed.” In addition, Ataturk’s name
is mentioned on eight separate occasions,
twice in the preamble as well as in Articles
2,42, 58,81, 103 and 134. Furthermore,
the phrase “the indivisibility of the coun-
try, the Republic and democracy,” or simi-
lar phrasing, appears 14 times (the Pream-
ble and Articles 5, 13, 14, 28 [three times],
30, 68, 81, 103, 122 and 133). Although
numerous articles in the 1982 constitu-
tion list fundamental civil liberties also
found in modern Western constitutions, the
grounds for restricting them are so severe
and numerous that the document has been
satirically referred to by some of its many
critics as a “yes, but, constitution.”®

As for the restless Kurdish minority,’
Articles 26 and 28 of the original 1982
constitution banned “language prohibited
by law” for speech and press. This attempt
to prohibit the Kurdish language without
even specifically mentioning it was elimi-

nated by a constitutional amendment in
2001. However, Articles 68 and 69 of the
1982 constitution continue to block Kurd-
ish interests by provisions regarding “the
indivisible integrity of the State” and “the
domination of a class or group.” Moreover,
the Law on Political Parties (1983) and
more recent Anti-Terrorism Law (2006) —
both products of the mentality of the 1982
constitution — continue to permit harrass-
ment of Kurds who peacefully pursue their
cause.

For example, under Article 80 of the
former, political parties shall not aim at
changing the unitary nature of the state,

a provision that bans pro-Kurdish parties
that might advocate decentralization. Ar-
ticle 81 states that political parties shall not
“maintain that there are minorities in the
territory of Turkey based on differences
of national or religious culture, or race,

or language,” adding that parties shall not
“harm national unity by way of creating
minorities in the territory of the Republic
of Turkey through protecting, developing
or spreading languages and cultures other
than the Turkish language or culture.” The
Constitutional Court (see below) has not
hesitated to ban pro-Kurdish parties that
have run afoul of these provisions.

However, the oft-cited report by the
Venice Commission of the Council of
Europe entitled “Guidelines on Prohibi-
tion and Dissolution of Political Parties
and Analogous Measures” (1999) declared
that “prohibition or enforced dissolution of
political parties may only be justified in the
case of parties which advocate the use of
violence or use violence. . . . The fact alone
that a party advocates a peaceful change of
the Constitution should not be sufficient for
its prohibition or dissolution.”

During the 1990s, Article 8 of the Anti-
Terrorism Law (1991) also notoriously
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made it possible to consider academics,
intellectuals and journalists speaking up
for Kurdish rights to be engaging in terror-
ist acts: “Written and oral propaganda and
assemblies, meetings and demonstrations
aimed at damaging the indivisible unity

of the Turkish Republic, with its territory
and nation, are prohibited, regardless of
the methods,

law: “The reforms passed in the European
Union process will be erased by a defini-
tion of terror that encompasses all crimes.
... There is nothing left out in the defini-
tion.”” Furthermore, Article 7 of the TMY
too broadly defines the offense of “financ-
ing terror” to include providing funds “di-
rectly or indirectly” knowing they would
“entirely or

intentions and -« pe reforms passed in the European partially
ideas behind . . . be used to
such activic.  Union process will be erased by a definition it ter-
ties.” Under  of terror that encompasses all crimes. . . . ror crimes.
these provi-  There is nothing left out in the definition.”  Under such
sions, practi- definitions,
cally anybody it will be dif-

could be imprisoned for advocating a
political solution to the Kurdish problem,
and hundreds were.

The new Anti-Terrorism Law (TMY)
that entered into force in 2006 represented
little improvement and constitutes an af-
front to the rule of law. Its definition of
terrorism is vague, overly broad and lack-
ing in clarity on the nature of the crime.
For example, Article 6 of the new law
has the potential to make anybody who
expresses an idea contrary to the official
state ideology guilty of being a “terrorist,”
even when the accused may be completely
opposed to the use of violence. Under Ar-
ticle 6, “terrorists’ offences” are broadened
to include the carrying of an emblem, sign
or placard of a terrorist organization and
attempting to conceal one’s own identity
during a demonstration. Indeed, mere criti-
cism of the law can result in an accusation
of “terrorism.” Info Turk pointed out that
even the “Turkish media criticized the gov-
ernment’s proposal, . . . saying the draft
[of the TMY] defined too many actions as
terror and could easily be misused.”®

The Cumhuriyet newspaper also devot-
ed its front page to criticizing the proposed
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ficult for the ordinary, law-abiding Turkish
citizen to regulate his or her behavior so as
to avoid criminal liability.

Finally, according to Nalan Erkem,
a lawyer for the Izmir Bar Association
Prevention of Torture Group (I0G): “The
arrangements the draft (TMY) makes with
regard to access to an attorney take away
all of the rights of the defendant. . . . While
it opens the way for torture and mistreat-
ment, the draft also aims to prevent lawyers
from proving their existence.”'” By the end
of 2011, thousands of ethnic Kurds or those
in sympathy with them were in prison for
violating various provisions of the anti-
terrorism law, even though they had acted
only peacefully. The arrest of Professor
Busra Ersanli of Marmara University in
November 2011, for example, illustrated
how engaging in a single peaceful protest
could constitute evidence for support of
terrorism either directly or by association.!!

In addition to the authoritarian nature
of the 1982 constitution detailed above,
there is that document’s tutelary character,
intended to check the powers of democrati-
cally elected majorities. For example, the
president, indirectly elected by the Parlia-
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ment and serving a single seven-year term
staggered with that of the Parliament, was
given wide substantive powers beyond its
control."?

The military-dominated National
Security Council long enjoyed autonomy
and the right to make “recommendations”
to the civilian government and thus con-
stituted a second leg of the constitutional
triad established by the 1982 constitution
to implement its tutelary goals. On four
separate occasions (1960, 1971, 1980 and
1997), the military also successfully inter-
vened in politics to establish a new govern-
ment more to its liking. Only recently, as a
result of Turkey’s EU harmonization laws,
has the military’s remit been reduced. For
example, the latest (2011) EU Progress
Report on Turkey concluded:

Overall, good progress has been made
on consolidating the principle of civil-
ian oversight of security forces. . . .
However, further reforms — on the
composition of the Supreme Military
Council, military justice system and
the Personnel Law of the Turkish
Armed Forces — are still needed. In
several instances, legislation intended
to increase civilian oversight of the
military . . . was amended in parlia-
ment, weakening such oversight.'

Thus, at the present time, the judiciary
is the sole remaining instrument left to
implement the tutelary goals of the 1982
constitution. As Zuhtu Arslan has pointed
out, “The judiciary has impeded the de-
velopment of political liberalism, . . . [by]
the self-declared mission of the courts in
Turkey, which is to protect the state and its
official discourse rather than the individual
and his/her rights and liberties. . . , which
is generally known as the judicialisaton of
politics.”™

Chief among these tutelary judicial
bodies has been the Constitutional Court.
Under the 1982 constitution, this judicial
body has closed down 19 political parties,
mostly on the grounds of alleged violations
of the constitutional provisions regard-
ing the indivisible territorial integrity or
secular character of the state. As recently
as December 11, 2009, the Constitutional
Court banned the pro-Kurdish Democratic
Society Party (DTP). Even more striking,
in 2008 the court came within just one
vote of banning the governing AKP and
implementing a judicial coup that would
have overturned the results of the national
elections held on July 22, 2007.%5 Thus, the
court has also claimed the power to review
constitutional amendments as to their com-
patibility with the unamendable articles of
the 1982 constitution, despite the explicit
wording of Article 148 of the constitu-
tion limiting its remit to mere procedural
rather than substantive review. These court
actions have served to make it the ultimate
authority over constitutional amendments
and thus the last bulwark of the 1982 con-
stitution against unchecked majority rule.
The successful constitutional amendments
carried by the AKP in the referendum held
on September 12, 2010, have only served
to make the Constitutional Court slightly
more pluralistic and representative of the
majority.

PROSPECTS FOR A NEW
CONSTITUTION

Based on the analysis above, it seems
apparent that Turkey needs to adopt a new,
more democratic constitution if it is to be-
come a fully democratic state that respects,
promotes and defends the civil liberties of
all its citizens.'® Thus, the current constitu-
tional struggle is between those led by the
governing AKP who want to create a more
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libertarian, democratic/majority constitu-
tion and those led by the Kemalist Repub-
lican People’s Party (CHP), the military
and their last constitutional bulwark, the
judiciary, who seek to maintain the state’s
authoritarian/tutelary nature."”

The initiative for changing the consti-
tution is not new. The AKP pledged during
the election campaign of 2007 that it would
produce a new civilian constitution based
on a social contract of broad consensus.
The document was to protect fundamental
rights and liberties in line with the stan-
dards established by the Universal Declara-

proposed a democratic opening to solve
the Kurdish problem, an initiative that
once again implied constitutional revisions
or even a new constitution. Although the
Kurdish Opening proved a dismal, inept
failure,'® a series of more democratic con-
stitutional amendments were approved by a
referendum in September 2010, once again
raising hopes for a new constitution follow-
ing the election of June 12, 2011.
Unfortunately, despite the claims of all
the important parties to favor a new, more
democratic constitution, the social and
political divisions in Turkey will probably

tion of Hu- preclude the
man Rights ~ The secular Kemalist state-capitalist two-thirds
(1948)and  and Istanbul-based industrial elites and  majority
the European ¢y o supporters represent a social and (367 of 550
Convention . . members of
on Hu- economic order that sees their long- Parliament)
man Rights  established prominence being challenged. required to
(1953). approve the

Prime Minister Erdogan established a small
group of constitutional-law professors
headed by Professor Ergun Ozbudun early
in June 2007 to prepare a draft, which was
presented to the AKP leadership at Sapanca
following the party’s victory in July.

However, this draft met with strong
opposition from the secular Kemalist ele-
ments. They feared the loss of their long-
held privileges, as well as AKP “hidden
intentions” to gradually introduce Islamic
laws through unchecked majority rule.
Subsequently, the AKP seemed to give cre-
dence to this fear when it pushed through
a constitutional amendment permitting
headscarves to be worn in universities. The
AKP’s resulting near-death experience at
the hands of the Constitutional Court men-
tioned above temporarily shelved the issue
of writing a new constitution.

During the following year, however,
the AKP returned to the road of reform and
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document. The AKP, for example, wants a
majoritarian constitution, while the second-
largest party, the Kemalist CHP, as well as
the military and judiciary, prefer the cur-
rent, more authoritarian and tutelary docu-
ment for the reasons already discussed.
The third-largest party is the ultrana-
tionalist Nationalist Action Party (MHP).
Although to some extent it shares with the
AKP the wish for a less strict version of
secularism and the lessening of tutelary
controls, the MHP is passionately opposed
to any Kurdish opening as a threat to the
Turkish state it sees itself defending. On
the other hand, the new pro-Kurdish Peace
and Democracy Party (BDP) — closely
associated with the position of the illegal,
insurgent Kurdistan Workers Party (PKK)
— pursues a policy of major constitutional
change that would radically alter previous
conceptions of the Turkish constitutional
order: (1) civic, rather than ethnic (Turk-
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ish) citizenship, (2) broad decentralization
of government that would grant the Kurds
living in southeastern Anatolia de facto
federalism,' and (3) mother-tongue (Kurd-
ish) education. Clearly, fundamental differ-
ences over the very nature of the political
order divide the major parties.

In addition to these inhibiting con-
stitutional fissures, social and economic
divisions also serve to block constitu-
tional consensus. The ruling AKP, for
example, is based in the new market-
capitalist Anatolian middle class, which
is socially conservative and religious but
politically and economically liberal.° The
older secular Kemalist state-capitalist and
Istanbul-based industrial elites and their
supporters represent an opposing social
and economic order that sees their long-
established prominence being challenged.
The pro-Kurdish BDP, of course, has its
own agenda. None of these competing so-
cial groups seems capable of the compro-
mise necessary to forge a new and more
democratic constitution.

The constitutional referendum in Sep-
tember 2010 — that somewhat liberalized
the 1982 constitution and was carried by a
vote of 58-42 percent — clearly illustrated
these foundational divisions.?! This AKP
majority, however, is not strong enough to
carry a new, more democratic constitution
by itself. To achieve the necessary two-
thirds majority of 367 votes in Parliament,
the AKP will either need the support of the
Kemalist CHP, the ultranationalist MHP
or the pro-Kurdish BDP, none of whose
support was forthcoming either in the ini-
tial parliamentary vote or the subsequent
constitutional referendum held in 2010.

Based on this analysis, it would seem
as if — although most objective observers
agree that Turkey very much needs a more
democratic constitution — the opposing
political parties and social classes cannot
agree on what such a document should
contain. Thus, Turkey seems destined
to continue to be bound by the existing
framework of the authoritarian, statist and
tutelary 1982 constitution.
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